IRIDJN CLIENT ADVISORY

The health law solution. July 14, 2014

Update: CMS Announces Two New Initiatives to
Reduce Medicare Appeals Backlog

The Centers for Medicare & Medicaid Services (“CMS”) recently announced two new initiatives intended to reduce
the growing backlog of Medicare appeals. The number of Medicare appeal requests submitted to the Office of
Medicare Hearings and Appeals (“OMHA”) has increased exponentially over the past two years, from
approximately 1,250 per week in 2012 to 15,000 per week this year. As a result of this increase, the average
processing time for requests is 464 days as of June 2014, and appellants in over one million appeals are awaiting
an Administrative Law Judge (“ALJ”) hearing. In a previous client advisory we outlined steps providers can take to
help OMHA deal with the backlog and alluded to initiatives CMS was considering to make the appeals process
more efficient. Now CMS has implemented two of those proposals: the Settlement Conference Facilitation Pilot
program and the Statistical Sampling Initiative. While neither initiative is expected to eliminate the backlog
overnight, they should help reduce it by increasing the efficiency of adjudicating a large number of appeals with
similar issues brought by a single provider.

Settlement Conference Facilitation Pilot

The Settlement Conference Facilitation (“SCF”) pilot program uses an alternate dispute resolution process to bring
CMS and the provider together to negotiate a resolution for Medicare appeals with the help of a third party
facilitator. The facilitator will be an employee of OMHA, which is a separate agency from CMS. The facilitator
does not serve as a fact finder and instead uses mediation principles designed to help CMS and the appellant
evaluate their positions. The goal is to have the two parties come to a mutually agreeable settlement, which will in
turn dismiss requests for an ALJ hearing for the covered claims. Neither CMS nor the appellant has an obligation
to reach a settlement and if one cannot be reached the appealed claims will return to the ALJ hearing process.

CMS lists a number of criteria that must be met to make an appeal eligible for the SCF process:

e A request for hearing must appeal a Qualified Independent Contractor (QIC) reconsideration of a claim for
Medicare Part B items or services;

e The appellant must be a Medicare provider or supplier;

e The beneficiary must not have been found liable after the initial determination or participated in the QIC
reconsideration;

e All jurisdictional requirements for a hearing before an ALJ must be met for the request for hearing and all
appealed claims;

e The request for hearing must have been filed in 2013 and not be currently assigned to an ALJ;

e The amount of each individual claim must be less than $100,000. For the purposes of an extrapolated
statistical sample, the extrapolated amount must be less than $100,000.

e At least 20 claims must be at issue, or at least $10,000 must be in controversy if fewer than 20 claims are
involved;

e There cannot be an outstanding request for OMHA statistical sampling for the same claims; and

e The request must include all of the appellant’s pending appeals for the same item or service at issue that meet
the SCF criteria. For example, if an appellant has 50 wheelchair appeals pending that meet the requirements
above, the appellant must submit a request for SCF for all 50 wheelchair appeals.
0 Appellants may submit an SCF request for appeals involving multiple items or services, provided the

appellant has included all of the appeals that meet the above eligibility requirements in its SCF request,
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for all of the items or services involved in the appeals.

0 Appellants may not request an SCF for some but not all of the items or services included in a single
appeal. For example, if an individual appeal has at issue 10 diagnostic tests and 10 drugs/biologicals,
an appellant may not request that the diagnostic tests go to SCF and the drugs/biologicals go to
hearing.

The number of appeals eligible for SCF is limited at this time. Medicare Part A, Medicare Part C, Medicare Part
D, and appeals of Social Security Administration decisions regarding entitlement, Part B late enroliment
penalties, and Part B and Part D income related monthly adjustment amounts are not currently eligible for SCF.
Providers must submit a written request for SCF. The SCF process is based out of OMHA’s headquarters in
Arlington, Virginia, but video-teleconference facilitations are also available. To learn more about the SCF
process, CMS has posted a fact sheet and flowchart on its website.

Statistical Sampling Initiative

The Statistical Sampling Initiative (“SSI”) is designed to increase the speed of adjudication for appellants with a
large number of claims at the ALJ hearing level of the appeals process. An OMHA statistician will randomly
select a sample from all of a provider’'s claims according to Medicare guidelines. An ALJ will then review the
sample and make a decision based on the selected claims. After a decision is issued a CMS contractor will
extrapolate it to all of the appellant’s claims.

CMS requires the following criteria be met in order for claims to be eligible for the SSI:

o A request for hearing must appeal a Medicare Qualified Independent Contractor (QIC) reconsideration
decision.

e The appellant must be a single Medicare provider or supplier (if multiple providers or suppliers with multiple
National Provider Identifiers (NPIs) are owned by a single entity, the owning entity may serve as “a single
provider or supplier’ provided that the owning entity agrees to accept any payment that may be due from
Medicare as a single payment, or agrees to make any payment that may be due to Medicare as a single
payment).

o All jurisdictional requirements for a hearing before an ALJ must be met for the request for hearing and all
appealed claims.

o The beneficiary must not have been found liable after the initial determination or participated in the QIC
reconsideration.

e The claims must be currently assigned to one or more ALJs or have been filed during the time period
currently being assigned by OMHA Central Operations — at this time, that includes appeals that were filed
between April 1, 2013, and June 30, 2013.

¢ No hearing on the claim has been scheduled or conducted.

e There must be a minimum of 250 claims and all claims must fall into only one of the following categories:

O Pre-payment claim denials;

0 Post-payment (overpayment) non-Recovery Audit Contractor (RAC) claim denials; or

0 Post-payment (overpayment) RAC claim denials from one RAC.

O There cannot be an outstanding request for Settlement Conference Facilitation for the same claims.

The SSI can be initiated by either an appellant request or in response to an offer from OMHA. It is important to
note that while it is an optional program, it becomes binding after an ALJ confirms appellant consent to the
program in a pre-hearing conference. To learn more about the SSI, see CMS’ fact sheet.

Next Steps

While these initiatives are steps in the right direction to reduce the ALJ appeal backlog, providers and suppliers
are left to weigh the pros and cons of participating in either program. The SSI could produce big wins or big
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losses for a provider with a large number of similar appeals. The SCF program is promising, but limited only to
Medicare Part B claims at this time. Providers and suppliers should evaluate the strength of their cases and
have a full understanding of the underlying law and coverage policies at issue in their appeals before entering
into either program.

HDJN'’s Reimbursement team is closely following developments in this area and will publish updates to this
Client Advisory as CMS and OMHA continue to implement changes. If you are interested in using SCF or the
SSI for your Medicare appeals, or have questions about either program, please contact a member of HDJN'’s
Reimbursement team:

Mary Malone mmalone@hdjn.com (804) 967-9604
Emily Towey etowey@hdjn.com (804) 967-9604
Michelle Calloway mcalloway@hdjn.com (804) 967-9604
Colin McCarthy cmccarthy@hdjn.com (804) 967-9604
Clay Landa clanda@hdjn.com (804) 967-9604
Tommy Miller tmiller@hdjn.com (804) 967-9604
Andrew Schutte aschutte@hdjn.com (804) 967-9604

The information contained in this advisory is for general educational purposes only. It is presented with the
understanding that neither the author nor Hancock, Daniel, Johnson & Nagle, PC, is offering any legal or
other professional services. Since the law in many areas is complex and can change rapidly, this infor-
mation may not apply to a given factual situation and can become outdated. Individuals desiring legal ad-
vice should consult legal counsel for up-to-date and fact-specific advice. Under no circumstances will the
author or Hancock, Daniel, Johnson & Nagle, PC be liable for any direct, indirect, or consequential damag-
es resulting from the use of this material.

Visit us on the web at www.hdjn.com or call 866.967.9604

Richmond, VA Franklin, TN
Harrisonburg, VA
Fairfax, VA Johnson City, TN
Columbia, SC .
Virginia Beach, VA Lewisburg, WV

Hancock, Daniel, Johnson & Nagle, P.C.



http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=127�
mailto:mmalone@hdjn.com�
http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=171�
mailto:etowey@hdjn.com�
http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=36�
mailto:mcalloway@hdjn.com�
http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=290�
mailto:cmccarthy@hdjn.com�
http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=289�
mailto:clanda@hdjn.com�
http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=328�
mailto:tmiller@hdjn.com�
http://hdjn.com/attys.aspx?site=mmHL&pa=&mi=4&func=detl&ano=308�
mailto:aschutte@hdjn.com�


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



