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in the ED and Strategies
to Manage Such Behavior

By Mary C. Malone, Esq., W. Clay Landa, Esq., and Megan K.
Dhillon, Esq., Hancock, Daniel, Johnson & Nagle, PC, Richmond,

VA

s the prevalence of opioid de-

pendency and abuse continues

to increase, managing individu-
als exhibiting drug-seeking behavior has
become an important issue for ED per-
sonnel. This article examines the various
approaches recommended for dealing
with drug-seeking behavior in the ED
and also evaluates and considers issues in
implementing such approaches.

The Rise of Opioid Abuse

The number of overdose deaths
related to an opioid addiction currently
outnumbers the amount of overdose
deaths due to all other illicit drugs. In
2009, the incidence of overdose deaths
due to opioid abuse surpassed the
amount of deaths associated with motor
vehicle accidents for the first time in the
United States. An estimated $72 bil-

lion is spent on medical costs related to
opioid abuse. As opioid dependency and
addiction increases, the number of ED
visits by individuals seeking opioids has
also grown.'

Although the majority of prescrip-
tions for opioids are written by pri-
mary care physicians and internists, an
estimated 45% of all opioids utilized in
a non-medical manner are derived from
prescriptions written in the ED.? There-
fore, identifying individuals exhibiting
drug-seeking behaviors, and curtailing
the ability of those individuals to access
opioids, has become an important is-
sue for ED personnel. Since ED visits
typically involve brief interactions, with
litcle or no follow-up appointments, it
can be difficult to effectively identify
and manage drug-secking individuals.
Even when EDs can and have identified
so called “frequent fliers” who rou-
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tinely exhibit drug-seeking behavior
through multiple ED visits, the ED
must develop proper procedures to
manage such patients and provide
treatment. In addition, certain pre-
scribing practices in EDs exacerbate
this difficultly, namely “prescriptions
for high daily doses of opioids, over-
lapping ED prescriptions for opioids
or opioids and benzodiazepines,

and receiving long-acting/extended-
release opioids for acute pain condi-
tions.”! However, several states and
cities have sought to address the rise
of opioid abuse drug-seeking behav-
ior plaguing EDs by formulating
guidelines for prescribing opioids.

Guidelines for Opioid
Prescribing

As opioid abuse has increased,
many localities have imposed restric-
tions on the availability of opioids
and the ability to prescribe painkill-
ers. Ohio was one of the first states
to curb opioid accessibility.? Ohio’s
guidelines stress that healthcare prac-
titioners must evaluate the potential
for non-pharmaceutical and non-
opioid therapies before considering
opioids. The Ohio guidelines caution
healthcare providers against treating
chronic pain with opioid therapy
and against prescribing opioids with
benzodiazepines given the potential
adverse effects, including the in-
creased risk of overdose. The guide-
lines recommend that opioids should
only be prescribed when a “favorable
risk-benefit balance” can be achieved.
Ohio also crafted a policy statement
to be posted in EDs, which states
that staff may contact the primary
care physician of an individual who
presents to the ED, and staff may ask
to see the individual’s driver’s li-
cense. The policy statement says that
narcotic pain medication may not be

prescribed unless ED staff can talk
directly with the individual’s primary
care physician. The policy statement
also says that before prescribing
narcotics, ED staff should check the
Ohio Automated Rx Reporting Sys-
tem to track an individual’s narcotic
and controlled substances prescrip-
tion. Finally, under Ohio’s guide-
lines, EDs can develop care plans for
frequent users of the ED to attempt
to address issues with addiction and
abuse.*

Arkansas’ Prescribing Guidelines
state that before providing a pre-
scription for opioids, an ED patient
should be screened for substance
abuse. ED personnel are advised to
use the Arkansas Prescription Drug
Monitoring Program. EDs should
“perform screening, brief interven-
tions, and treatment referrals for
patients with suspected prescription
opiate abuse problems.” Arkansas’
guidelines also caution ED person-
nel against providing replacement
prescriptions for controlled sub-
stances and suggest that providers
contact the patient’s primary opioid
prescriber. If the patient’s chronic
pain is exacerbated, the ED provider
should only provide medication to
last until the patient is able to see the
primary care provider. The Arkansas
policy stresses that only one medi-
cal provider should provide opioids
to treat a patient’s chronic pain, as a
means to prevent opioid abuse.’

Massachusetts has also instituted
guidelines for developing strategies to
address opioid misuse. The guidelines
suggest that providers consider alter-
native methods for pain management
prior to prescribing opioids. Recom-
mending that a patient with “chronic
and complex pain” be referred to a
pain specialist, the guidelines empha-
size that ED providers should not
prescribe long-acting or controlled
release opioids. Whenever possible,



ED staff should consult with the
patient’s primary care physician, and
emphasize the importance of follow-
up care. Additionally, the Massachu-
setts guidelines recommend that ED
staff cultivate a process to screen,
identify, and address interventions for
individuals who could be prescribed
opioids. The guidelines recommend
that ED providers review the Mas-
sachusetts Prescription Monitoring
Program before prescribing opioid
medications. Although Massachu-
setts law exempts ED personnel from
checking the monitoring database
when prescribing less than a five-day
supply of a controlled substance,

the guidelines advise checking the
database whenever possible to identify
patient prescription histories that
indicate drug-seeking behavior. How-
ever, the guidelines counsel that a
“concerning pattern of prescriptions”
in the database is not an adequate
reason to withhold opioids if a patient
possesses an obvious source of pain.
Given the importance allocated to
the database by the Massachusetts
guidelines, it is no surprise that the
guidelines also contemplate the
formation of a system for all hospitals
to immediately disseminate and share
ED patient histories with other EDs
and urgent care centers.’

New York City also instituted
guidelines for ED opioid prescrip-
tions, which caution that only
short-dose opioids should be pre-
scribed, such as limiting prescriptions
to a time period of three days. The
guidelines suggest that follow-up
care should be expedited if a longer
supply is required. Further, ED staff
should not replace prescriptions for
lost or stolen medication. ED person-
nel should provide a prescription for
a one- or two-day supply only after
confirming the necessity of the medi-
cation with the patient’s physician.
The guidelines also recommend ED

personnel communicate to patients
the risks associated with opioid
medication, as well as strategies for
ensuring that the medication is not
shared or stolen.”

The New York City guidelines,
as well as the guidelines for Ohio,
Arkansas, and Massachusetts, echo
the policies released by the American
Academy of Emergency Medicine
(AAEM). AAEM states that discharge
prescriptions should be limited to

PATIENT DRUG
MONITORING

PROGRAM,
CONSIDERED TO
BE AMONG THE

MOST PROMISING
TOOLS TO ADDRESS
PRESCRIPTION DRUG

ABUSE.

a supply of seven days. The AAEM
guidelines also recommend that
narcotics should not be prescribed
for back pain, routine dental pain,
migraines, and chronic abdominal or
pelvic pain.

For patients who frequently appear
in the ED, AAEM suggests sending a
certified letter stating that the patient
will no longer be prescribed narcot-
ics in the ED and the addition of an
internal code, identifying the patient
as exhibiting drug-seeking behavior,

in the patient’s medical record.®

Patient Drug Monitoring
Programs

A commonality among all the
guidelines and policies designed to
deal with drug-seeking behavior ex-
hibited in the ED is a recommenda-
tion to utilize a patient drug monitor-
ing program (PDMP). PDMPs are
considered to be among the “most
promising clinical tools to address
prescription drug abuse.”" Most
PDMPs require retail pharmacists to
enter data regarding prescriptions per-
taining to controlled substances into
a centralized database.” ED staff can
access the information in the database
to determine a patient’s prescription
history, including whether the patient
has obtained medication from mul-
tiple providers, whether prescriptions
were filled at different pharmacies,
and the frequency in which prescrip-
tions were filled.® PDMPs are deemed
an effective vehicle to screen and
identify patients exhibiting drug-seek-
ing behavior because the data from
PDMPs supplies objective standards,
allowing providers to better identify
patients with a potential to abuse or
misuse opioids."

However, research regarding the
effectiveness of PDMPs has been
mixed. Research has indicated that
utilizing a PDMP reduces “the pre-
scribing of Schedule II opioid analge-
sics, lower[s] substance abuse treat-
ment admission rates, and result[s]
in lower annual increases in opioid
misuse or abuse in states with PDMPs
compared to those without them.”
Another study, on the other hand,
has shown that states with robust
PDMP programs did not have lower
rates of consumption of opioid drugs
for the period examined. However,

the study postulated that PDMPs are
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most effective when used in combi-
nation with other tools to combat
opioid abuse, such as tamper-resistant
prescription forms.’

Guideline Considerations
and EMTALA

Although the guidelines seek to
formulate effective approaches to ad-
dress non-legitimate opioid-seeking
behavior, the guidelines also repre-
sent recommended strategies. All the
guidelines emphasize that ED staff
must be permitted to exercise medical
judgment regarding the prescription
of controlled substances. ED person-
nel must balance the goal to curb
access to opioids to reduce rates of
addiction and misuse against the need
to ensure patients with legitimate
pain receive access to necessary treat-
ment.' Pain is one of the most com-
mon complaints among ED patients.?
Managing pain presents a difficult
dilemma for ED staff, given the lack
of objective support in identifying
and addressing pain symptoms."!

Adding to the complexity of pain
management, many of the undesir-
able behaviors associated with drug
seeking can also be attributed to the
undertreatment of legitimate pain.

In a study of drug-seeking patients in
the ED, the generally accepted com-
mon characteristics of drug-seeking
behaviors were rarely exhibited. The
study found that the “behaviors most
frequently used (headache, back
pain, and 10/10 pain) are extremely
common complaints in the ED, and
are likely not very specific for the
diagnosis of drug-seeking behavior.”'?
Therefore, while the guidelines sug-
gest methodologies to identify and
manage drug-seeking patients, in
practice, it can be difficult for ED
staff to effectively determine whether
a patient is seeking legitimate pain
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relief.

Another consideration that ED
personnel must consider is that the
guidelines may present issues regard-
ing compliance with the Emergency
Medical Treatment and Labor Act
(EMTALA). In 2013, the South
Carolina Hospital Association re-
quested guidance from the Centers
for Medicare & Medicaid Services
(CMS) regional office in Atlanta
regarding whether proposed signage

AGAINST THE
NEED TO ENSURE
PATIENTS WITH
LEGITIMATE PAIN
RECEIVE ACCESS
TO NECESSARY
TREATMENT.

addressing prescribing pain medica-
tion in the ED would violate EMTA-
LA." The proposed language in the
signs mentioned that ED personnel
would ask the patient about any prior
history of pain medication use, ask to
see a photo ID, may check the state-
wide prescription database regarding
the patient’s prescription drug use,
and would only provide enough pain
medication to last until the patient’s
physician could be contacted. The
sign also stated that lost or stolen pre-
scriptions would not be refilled, long-
acting pain medications would not

be prescribed, and pain medications
would not be prescribed if the patient
already received pain medication from
another doctor or ED.'*

In response, CMS noted EMTA-
LA’s definition of an emergency medi-
cal condition (EMC) by specifically
highlighting that an EMC manifests
itself through acute symptoms of suf-
ficient severity, which includes severe
pain."? Thus, CMS implied that
severe pain alone meets the definition
of an EMC, even though the remain-
der of the statutory and regulatory
definition of an EMC indicates the
pain must be caused by an underly-
ing medical condition such that the
absence of immediate medical atten-
tion would place the health of the
individual in serious jeopardy, serious
impairment to bodily functions, or
serious dysfunction of any bodily
organ or part.”

CMS stated that the Interpreta-
tive Guidelines indicate that patients
should not leave the ED based on a
suggestion by the hospital or through
coercion. CMS found that the lan-
guage in the South Carolina hospital
sign “or any similar language” that
a hospital may post that is viewed
by the patient prior to receiving an
emergency medical screening exam
could be “considered to be coercive or
intimidating to patients who pres-
ent to the ED with painful medical
conditions, thereby violating both the
language and the intent of the EM-
TALA statute and regulations.” Al-
though CMS acknowledged that the
issue of drug-seeking behavior was an
important problem facing EDs, CMS
stressed that such signs may lead to
the possibility that patients with a
legitimate need for pain relief might
be unduly coerced to leave the ED.
Instead, CMS stressed that the issues
raised in the sign were appropriate for
discussion between the patient and
the ED physician in the context of a



medical screening exam and that after
performing the screening, a physician
may make a decision based on profes-
sional medical judgment to withhold
prescribing opioids."?

Conclusion

ED personnel face an increasingly
difficult environment regarding the
proper treatment of patients exhib-
iting drug-seeking behavior in the
ED. Opioid abuse and overdoses are
continuing to increase, many of which
are related directly to prescription
controlled substances. ED person-
nel have long been on the front lines
of witnessing patients arriving at the
ED in an attempt to gain access to
opioids. In this role, ED personnel are
put in the difficult position of having
to screen and potentially treat and sta-
bilize such patients under EMTALA
while also weighing patient safety and
professional concerns after prescribing
pain medications to patients who ap-
pear only to be seeking such drugs for
ulterior purposes.

In response to the drastic increase
in overdose deaths and opioid abuse,
many states have enacted guidance
regarding how EDs can treat patients
who may be exhibiting drug-seeking
behavior. While many of these guide-
lines may be seen as common sense
measures that will protect both the
ED personnel, as well as the patients,
CMS has indicated that such measures
may violate EMTALA because they
could unduly coerce a patient to leave
the ED prior to receiving an emer-
gency medical screening exam and any
necessary stabilizing treatment. There-
fore, measures put in place by EDs
should stress a discussion between the
physician and patient regarding the
prescription of opioids in the context
of the medical screening exam and
treatment, but should by wary of

measures that provide information to
patients prior to the screening exam
that could be seen as discouraging
patients from receiving treatment. ™
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